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REMARKS 
Claim Status 

Claims 7, 15, and 26-31 have been canceled without prejudice. Claims 1-6, 8-14, 
16-25, and 32-33 arc currently pending. Claim 10 is allowed. Claims 1, 8, 9, and 1 1-14 
have been amended to remedy objections and to change dependency due to the 
cancellation of claim 7; thus, the amendments are clarifying in nature and do not narrow 
the scope of the claims. 

Claim Objections 

Claims 6, 11, 14, 19, and 24 aj'C objected to. Claims 11, 12, and 14 have been 

amended by changing "mixtures of two or more of these to "mixtures thereof" 

Claim 19 has been amended as suggested by the Examiner, The Examiner notes that 
claims 6 and 24 do not recite all of the features included in the claims from which they 
depend, and suggests amending the claims. Applicants submit however that by their very 
nature, the dependent claims necessarily include all of the limitations recited in the claims 
from which they depend, whether or not explicitly recited, and to further narrow less than 
all of the limitations in the dependent claim itself is completely proper. 

Claim Rejections 

Claims 1-9, 11-14, 16-26, and 31 stand rejected under 35 U.S.C. § 103(a) as 
allegedly being unpatentable over Mathur (U.S. Patent No. 5,439,967; hereinafter the 
"'967 patent'*) in view of Mathur (U.S. Patent No. 5,643,600) and Sohonrock et al (U.S. 
Patent No. 6;296,857) and Van Duzcc (U.S. Patent No. 4,246,285) and in further view of 
Date et al (U.S. Patent No. 5,641,493). 

Independent claim 1 has been amended to recite that ''the ratio of ethoxylated 
acyclic polyol ester of a fatty acid, to sterol, to long chain fatty alcohol, is in the range of 
about 1 ;0.2-0.5: 1-2." The Examiner notes that the '967 patent does not expressly disclose 
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a composition wherein the bilayered microvesicles comprise an ethoxlyated acyclic 
polyol ester of a fatty acid, a sterol, and a long chain fatty alcohol in the ratio range 
recited in amended claim 1. The Examiner fxirther notes that the *967 patent discloses 
inclusion of avocado oil in a preferred range of 20-65 percent by weight of the lipid 
(column 8, lines 11-13), which does not result in the ratio range recited in amended claim 
1 . The Examiner avers however that it would have been obvious to one of ordinary skill 
in the art to adjust the ratio of avocado oil and hence the sterol content of the composition 
to produce the composition of claim L The basis for this assertion is that thc'967 patent 
allegedly suggests using lower amounts of avocado oil due to the disclosure of a 
"preferred*' range (20-65 percent by weight of the lipid). Applicants respectfully isubmit 
that this basis is completely improper. The mere inclusion of the word '^preferred" does 
not expand the disclosure of the "967 patent, which is limited to the 20-65 percent. This 
preferred range is the pnly range taught. The Examiner is speculating that the choice of 
the word preferred suggests that lower amounts of avocado oil can be employed in the 
composition taught by the patent. Equally plausible, yet no more clear, is the possibility 
that this language could suggest that employment of avocado oil outside of this range 
doesn't work, or that avocado oil can be employed at levels of greater than 65 percent, but 
not necessarily at levels lower than 20 percent. The bottom line is that the '967 patent 
only discloses employment of avocado oil at a level of Irom 20-65 percent by weight of 
the lipid, and there is no explanation for why 20 percent was chosen as the lower limit 
and 65 percent chosen for the upper limit. 

Furthermore, if lower amounts of avocado oil were employed^ then it is imclear 
fix>m the limited disclosure of the '967 patent of what formulation implications would 
flow from this modification. That is, lowering the avocado oil level will result in one or 
more changes in the remaining compositional ingredients. For example, these 
formulation implications could very well alter the levels of the sterol such that it now is 
the component pushing such a modified composition outside of the recited ratio range. 
There is simply an insufficient level of disclosure in the *967 patent that would suggest to 
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the skilled artisan to modify the composition to produce the recited ratio range. The 
remaining applied references do not remedy the shortcomings of the '967 patent. 

In view of the foTegoing» Applicants respectfully submit that independent claim 1 
and the claims depending tberefiom are patentably distinct over the applied references. 



Conclusion 

This response represents an earnest effort to place the present application in 
proper form and to distinguish the invention as claimed from the applied references. In 
view of the foregoing, entry of the amendments presented herein, reconsideration of this 
application, and allowance of the pending claims arc rcspectfiilly requested. 



Respectfiilly submitted. 




Andrew J. Hagerty 
Date: January 9, 2007 Registration No. 44,141 

Customer No, 27752 (513) 626-0051 



Page 8 of 8 



PAGE 9/9' RCVD AT 1/9/20074:19:40 PM [Eastern Standard Time]* SVR:U8PTO€FXRF-1/21 * DNIS:2738300 * CSID:5136261355' DURATION (min-ss):0248^, 



